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[4310-55] 
Title 50—Wildlife and Fisheries 


CHAPTER i—U.S. FISH AND WILDLIFE 
SERVICE, DEPARTMENT OF THE IN- 
TERIOR 


PART 17—ENDANGERED AND 
THREATENED WILDLIFE AND PLANTS 


Determination of Critical Habitat for 
Two Endangered California Plants 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Final rule. 


SUMMARY: The Service determines 
Critical Habitat for the entire ranges 
of the Contra Costa wallflower (E£rysi- 
mum capitatum var. angustatum) and 
the Antioch Dunes evening-primrose 
(Oenothera deltoides ssp. howellii), 
both endangered species. This action 
is being taken because of ongoing 
habitat modification and makes all 
provisions of section 7 of the Endan- 
gered Species Act of 1973 applicable to 
these species. In accordance with sec- 
tion 7, all Federal agencies are re- 
quired to insure that actions author- 
ized, funded, or carried out by them do 
not destroy or’ modify this critical 
habitat. The areas determined as criti- 
cal habitat are located in Contra Costa 
County, Calif. 


DATES: This rule becomes effective 
on October 1, 1978. 


FOR FURTHER 
CONTACT: 


Mr. Keith M. Schreiner, Associate 
Director—Federai Assistance, Fish 
and Wildlife Service, U.S. Depart- 
ment of the Interior, Washington, 
D.C. 20240, 202-343-4646. 


SUPPLEMENTARY INFORMATION: 


INFORMATION 


BACKGROUND 


In the FEDERAL REGISTER Of Febru- 
ary 8, 1977 (42 FR 7972-7975), the Fish 
and Wildlife Service published a pro- 
posed determination of critical habitat 
for eight species, including the Contra 
Costa wallflower and Antioch Dunes 
evening-primrose. The critical habitat 
for both plants is identical and was de- 
scribed as: California—an area of land, 
water, and airspace (exclusive of those 
existing manmade structures or settle- 
ments which are not necessary to the 
survival or recovery of the species) in 
Contra Costa County, with the follow- 
ing components: T. 2 N. R. 2 E. SW'4 
Sec. 17 E% of S% Sec. 18. 

On February 8, 1977, in the FEDERAL 
REGISTER proposed rulemaking (42 FR 
7972-7975) and associated February 7, 
1977 press release, all interested par- 
ties were invited to submit factual re- 
ports or information which might con- 
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tribute to the formulation of a final 
rulemaking. 

All public comments on the two 
plants received during the period Feb- 
ruary 8, 1977 to April 8, 1977, .were 
considered. 


SUMMARY OF COMMENTS AND 
RECOMMENDATIONS 


Comments on the plants were re- 
ceived during the comment period 
from three individuals and organiza- 
tions. 

Three additional comments were re- 
eeived just after the end of the com- 
ment period, and they have been con- 
sidered and are summarized as well. 

No comment was received from the 
State of California on the plants, al- 
though the State did request an exten- 
sion of the comment period for the 
critical habitats also proposed for but- 
terflies of February 8, 1977. 

Four of the commenters expressed 
opinions as to the suitability of the ru- 
lemaking. All four were strongly in 
favor of critical habitat determination 
for the two plants. These comments 
were from Hon. John A. Nejedly, Cali- 
fornia Senator for the district which 
includes the two plants; Ms. Alice 
Howard, representing the California 
Native Plant Society; and Messrs. Tom 
Torlakson and Randy Milliken, both 
representing the San Francisco Bay 
chapter of the Sierra Club. Three of 
the commenters stressed the unique- 
ness of the plants ecosystem, and 
pointed out the necessity to acquire 
and protect the habitat. 

The U.S. Forest Service, represented 
by Thomas C. Nelson, had no substan- 
tive comments on the biological as- 
pects of the proposal, but felt that the 
proposal of critical habitat for the 
plants without reference to other pro- 
posed and final regulations on the 
same species was confusing. The Serv- 
ice acknowledges this lapse and will 
strive to make appropriate references 
in the future. The two plants were 
among some 1,700 species proposed for 
endangered status in the June 16, 
1976, FEDERAL REGISTER (41 FR 24523- 
24572). Both plants were among 13 
species determined as endangered or 
threatened species in the April 26, 
1978 FEDERAL REGISTER (43 FR 17910- 
17916). Both were determined to be 
Endangered. 

The other comment was supplied to 
the Service by Dr. Jerry A. Powell and 
Mr. Richard Arnold, Department of 
Entomological Sciences, University of 
California at Berkeley. Their comment 
consisted of a detailed report on the 
status of both insects and plants en- 
demic to the Antioch Dunes, including 
the waliflower and evening-primrose. 
A map of the location of the plants 
within the critical habitat was includ- 
ed, and comments on the habitat 
needs of the plants were provided. In 


particular it was stated that both the 
wallflower and evening-primrose are 
dependent on open sand areas, and are 
absent from areas where weedy, exotic 
plants have invaded the dunes. 


CONCLUSION 


After a thorough review and consid- 
eration of all the information availa- 
ble, the Director has decided to deter- 
mine Critical Habitat for the Contra 
Costa wallflower and Aniioch Dunes 
evening-primrose as outlined in the 
February 8, 1977, proposed rulemak- 
ing. 


CRITICAL HABITAT 


A definition of the term ‘Critical 
Habitat” was published jointly by the 
Fish and Wildlife Service and the Na- 
tional Marine Fisheries Service in the 
FEDERAL REGISTER Of January 4, 1978 
(43 FR 870-876, to be codified as 50 
CFR part 402) and is reprinted below: 


“Critical Habitat’’ means any air, land, or 
water area (exclusive of those existing man- 
made structures or settlements which are 
not necessary to the survival and recovery 
of a listed species) and constituent elements 
thereof, the loss of which would appreciably 
decrease the likelihood of the survival and 
recovery of a listed species or a distinct seg- 
ment of its population. The constituent ele- 
ments of critical habitat include, but are not 
limited to: Physical structures and topogra- 
phy, biota, climate, human activity and the 
quality and chemical content of land, water, 
and air. Critical habitat may represent any 
portion of the present habitat of a listed 
species and may include additional areas for 
reasonable population expansion. 


There has been widespread and erro- 
neous belief that a Critical Habitat 
designation is something akin to estab- 
lishment of a wilderness area or wild- 
life refuge, and automatically closes 
an area to most human uses. Actually, 
a Critical Habitat designation affects 
only Federal agencies, and essentially 
is an official notification to these 
agencies that their responsibilities 
pursuant to section 7 of the act are ap- 
plicable in a certain area. 

A Critical Habitat designation must 
be based solely on biological factors. 
There may be questions of whether 
and how much habitat is critical in ac- 
cordance with the above definition, or 
how to best legally delineate this habi- 
tat, but any resultant designation 
must correspond with the best availa- 
ble biological data. It would not be in 
accordance with the law to involve 
other motives; for example, to enlarge 
a Critical Habitat delineation in order 
to cover additional habitat under sec- 
tion 7 provisions or to reduce a delin- 
eation so that actions in the omitted 
area would not be subject to evalua- 
tion. 

There may 
questions of whether, and to what 
extent, certain kinds of actions would 
adversely affect listed species. These 


indeed be _ legitimate 
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questions, however, are not relevant to 
the biological basis of Critical Habitat 
delineations. Such questions should, 
and can more conveniently, be dealt 
with after Critical Habitat has been 
designated. In this respect, provisions 
for Interagency Cooperation were pub- 
lished on January 4, 1978, in the FEp- 
ERAL REGISTER (43 FR 870-876, to be 
codified at 50 CFR part 402) to assist 
Federal agencies in complying with 
their responsibilities under section 7 
of the Endangered Species Act of 1973. 

As specified in the above regulations, 
the Director has considered the phys- 
iological, ecological, and evolutionary 
requirements for survival and recovery 
of the listed species in determining 
what areas or parts of habitat are 
critical. These requirements include, 
but are not limited to: ; 

(1) Space for individual and popula- 
tion growth; 

(2) water, air, light, minerals, or. 
other nutritional or physiological re- 
quirements; 

(3) cover or shelter; 

(4) sites for breeding, reproduction; 
and generally, : 

(5) habitats that area protected from 
disturbances or are representative of 
the geographical distribution of listed 
species. 

These requirements and their appli- 
cation to the Critical Habitats to be 
determined for the two plant species 
are as follows: 


CONTRA COSTA WALLFLOWER 


This plant is endemic to the Antioch 
Dunes just east of Antioch, Contra 
Costa County, Calif. Several decades 
ago, the habitat of this plant amount- 
ed to several hundred acres; it is now 
limited to a few acres and few individ- 
uals. It is restricted to more or less 
consolidated (stabilized dunes of fine 
sand and some clay with sparse herbs 
and shrubs, or less often with pasture 
grasses, herbs, and scattered Quercus 
agrifolia. The dunes have been largely 
mined away. The wallflower is depend- 
ent on open sand areas, and is not 
found in areas where weedy exotic 
plants have invaded the dunes. The 
area determined to be Critical Habitat 
for this plant is the only known popu- 
lation of this plant and provides the 
requirements needed for its continued 
existence. Loss of this habitat would 
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appreciably decrease the likelihood of 
survival or recovery of the Contra 
Costa wallflower. 


ANTIOCH DUNES EVENING-PRIMROSE 


This plant is endemic to the Antioch 
Dunes, Contra Costa County, Calif. It 
had formerly been widespread on 
these dunes which extended for about 
3 miles parallel to the Sacramento-San 
Joaquin Rivers, averaging “% mile wide 
(approximately 500 acres). It is now 
limited to the remnants of the dunes, 
an area of no more than 60 acres. 

This species flowers nocturnally in 
April and May and produces large 
numbers of light, wind-borne seeds. 
Pollination is by hawkmoths, although 
several bees are dependent upon col- 
lecting its pollen at sunrise. It is a 
“traveller” in that it is biennial and re- 
quires freshly disturbed sand for the 
survival of progeny. Seedlings will not 
flourish where preceding plants grew 
to maturity. Enough fresh sand is 
present on natural moving sand dune 
systems for this species to maintain a 
high population level. It is not found 
in areas where weedy exotic plants 
have stabilized dune slopes. The area 
determined to be Critical Habitat in- 
cludes the only known location for 
this species and provides the require- 
ments needed for its continued exis- 
tence. Loss of this habitat would ap- 
preciably decrease the likelihood of 
the survival and recovery of the Anti- 
och Dunes evening-primrose. 

The Director has considered all com- 
ments and data submitted in response 
to the proposed determination of 
Critical Habitat for the Contra Costa 
wallflower and the Antioch Dunes 
evening-primrose. 

Based on this review, the Critical 
Habitat for the Contra Costa wallflow- 
er (Erysimum capitatum var. angusta- 
tum) and Antioch Dunes evening- 
primrose (Oenothera deltoides_ ssp. 
howeillii) is determined to include the 
following area (exclusive of those ex- 
isting man-made structures of settle- 
ments which are not necessary to the 
normal needs or survival of the spe- 
cies): 

(1) California, Contra Costa 
County—T. 2 N., R. 2 E. SW" of sec- 
tion 17, E*%s of S's of section 18. 


39043 


EFFECTS OF THE RULEMAKING 
Section 7 of the Act provides: 


The Secretary shall review other pro- 
grams administered by him and utilize such 
programs in furtherance of the purpose of 
this Act. All other Federal departments and 
agencies shall, in consultation with and with 
the assistance of the Secretary, utilize their 
authorities in furtherance of the purpose of 
this Act by carrying out programs for the 
conservation of endangered species and 
threatened species listed pursuant to Sec- 
tion 4 of the Act and by taking such action 
necessary to insure that actions authorized, 
funded, or carried out by them do not jeop- 
ardize the continued existence of such en- 
dangered species or threatened species or 
result in the destruction or modification of 
habitat of such species which is determined 
by the Secretary, after consultation as ap- 
propriate with the affected States, to be 
critical. 

As mentioned above, provisions for 
interagency cooperation were  pub- 
lished on January 4, 1978, in the Frp- 
ERAL REGISTER to assist Federal agen- 
cies in complying with section 7. 


NATIONAL ENVIRONMENTAL Po.icy AcT 


An environmental assessment has 
been prepared and is on file in the Ser- 
vice’s Washington Office of Endan- 
gered Species. It addresses this action 
as it involves the Contra Costa wall- 
flower and Antioch Dunes evening- 
primrose. The assessment is the basis 
for a decision that this determination 
is not a major Federal action which 
would significantly affect the quality 
of the human environment within the 
meaning of section 102(2)(C) of the 
National Environmental Policy Act of 
1969. : 

The primary authors of this rule- 
making are John J. Fay and Paul A. 
Opler, Office of Endangered Species, 
U.S. Fish and Wildlife Service, 202- 
343-7814. 


REGULATIONS PROMULGATION 


50 CFR Chapter I is amended by 
adding a new § 17.96 as follows: 


§ 17.96 Critical habitat-plants. 


The following areas, exclusive of 
those existing manmade structures or 
settlements which are not necessary to 
the normal needs or survival of the 
species, are critical habitat for the spe- 
cies indicated. As provided in Part 402 
of this Title, all Federal agencies must 
insure that actions authorized, funded, 
or carried out by them do not result in 
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the destruction or adverse modifica- 
tion of the following areas. 

(a) Flowering piants. 

Family Brassicaceae:. Contra Costa 
Wallflower (Erysimum capitatum var. 
angustatum). California. An area of 
land, water, and airspace in Contra 
Costa County, with the following com- 
ponents: T. 2 N. R. 2 E. SW% section 
17, E% of S\% of section 18. 
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Critical Habitat for Contra Costa Wall- 
flower 


Family Onagraceae: Antioch Dunes 
Evening-Primrose (Oenothera  del- 
toides ssp. howellii). California. An 


area of land, water, and airspace in 
Contra Costa County with the follow- 
ing components: T. 2-N. R. 2 E. SW% 
section 17, E% of S's of section 18. 
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Critical Habitat for Antioch Dunes Even- 
ing-Primrose 

Notre.—The Service has determined that 
this document does not contain a major 
action requiring preparation of an Economic 
Impact Statement under Executive Order 
11949 and OMB Circular A-107. 


Dated: July 11, 1978. 


Lynn A. GREENWALT, 
Director, Fish and Wildlife Service. 


[FR Doc. 78-24437 Filed 8-30-78; 8:45 am] 
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